FOCUS ON

Reform to the taxation of
non-domiciled individuals
In the March 2015 budget, it was
announced that there would be a
series of reforms to the taxation
of non UK domiciled individuals
that would be legislated in the
2017 Finance Bill and would take
effect from 6th April 2017. This
announcement can be seen against
the context of previous Government
activity in this area; most importantly
the widespread changes introduced
in 2008, the steady widening of the
UK tax base and a reduction in the
attraction of the UK tax system for
non UK domiciled individuals.

Following two consultation documents, on the 5th
December 2015 draft legislation was published. This
legislation is subject to amendment before it becomes law,
but it gives a strong indication of how the tax landscape for
non UK domiciliaries will look in the new tax year and the
planning that should be considered prior to 6 April 2017.
Proposals
The rules to be introduced from 6 April 2017 can be broken
down into the following key areas:
•

Deemed domicile – deemed domicile rules have existed
for Inheritance Tax (“IHT”) purposes for many years. It
is proposed that this be extended to Income Tax (“IT”)
and Capital Gains Tax (“CGT”) and the test for deemed
domicile adjusted to make it easier for such status to
arise.

•

Automatic deemed domicile for individuals born in the
UK with a UK domicile of origin who obtain a foreign
domicile of choice but revert to UK residence.

•

The extension of IHT to UK residential property,
regardless of ownership structure.

•

Reform of the taxation of offshore trusts where
benefits are received by UK resident deemed domiciled
individuals.

•

Improvements to the business investment relief.

Under general law, it is
possible for an individual
with a UK domicile of origin to
become non-UK domiciled by
forming a domicile of choice in
another

Deemed domicile

1.

Non UK domiciled UK resident individuals who will
be caught by the deemed domicile rules from 6th
April 2017 who are already deemed domiciled for IHT
purposes under the current rules. The impact on such
individuals will be that the use of remittance basis will
fall away with effect from 6th April 2017. Consideration
needs to be given to non UK income/ gain sources
between now and 5th April 2017. Consideration also
needs to be given to achieving a loss of UK residence
status, where appropriate.

2.

Non UK domiciled UK resident individuals who would
be deemed domiciled for IHT purposes but for treaty
protection (India etc.). Because the treaty protection
is on transfers on death only and not for lifetime
transfers, generally the consideration will be as above
with emphasis needing to be given to the loss of UK
residence.

3.

Non UK domiciled UK resident individuals who are
currently not deemed domiciled but will become
deemed domiciled by reason of the new rules
with effect from 6th April 2017. As well as general
consideration of sources of offshore income and gains
and ongoing residence, such individuals will need to
consider whether the creation of excluded property
settlements is appropriate prior to 6th April 2017.

4.

Non UK domiciled individuals who are either UK
resident but will not fall within the deemed domicile
rules or are currently not UK resident but considering
taking up UK residency. Such individuals should be
aware of the rules so that they can plan their affairs
with the knowledge of the impact of deemed domicile
status and the actions that need to be taken prior to
becoming deemed domiciled where it is important to
avoid such status.

The intent is for deemed domicile status to apply for IT, CGT
and IHT purposes where an individual has been UK resident
for at least fifteen out of the past twenty tax years. That
is, looking at a particular tax year, if you were resident for
fifteen out of twenty of the previous tax years, you will be
deemed domiciled for all of the above tax purposes even if
you are not resident in that particular tax year.
Where a non-domiciled individual leaves the UK and spends
at least six consecutive tax years outside of the UK, deemed
domicile status would fall away and they would then be able
to spend fifteen tax years in the UK without triggering the
deemed domicile rules. This 6 year period can be reduced to
4 years for IHT.
It is proposed that years where an individual leaves the
UK or arrives in the UK and the split year rules apply
for residency purposes will be treated as a full year of
residence.
Non domiciliaries might therefore need to consider whether
they emigrate before the start of their fifteenth year of
residence out of the previous twenty as to fail to do so could
drastically affect their IHT position.
Under the existing rules deemed domicile status has applied
generally for individuals who have resided in the UK for
seventeen out of the last twenty tax years for IHT purposes
only. These deemed domicile rules have not applied for
transfers on death by individuals domiciled in France,
Italy, India and Pakistan due to capital double tax treaties
that pre-existed the IHT deemed domicile rules. The draft
legislation includes provisions to override the treaties on
UK residential property owning structures unless the other
country charges a tax similar to IHT and some tax is actually
paid.

CGT rebasing
It is considered that the introduction of these new rules
places non-UK domiciled individuals into one of four
categories:

An individual who becomes deemed domiciled in April
2017 and has claimed the remittance basis, having paid
a remittance basis charge, will be able to rebase all non

UK assets to their value as at April 2017 for CGT provided
that the asset was not situated in the UK during the period
from 16 March 2016. It is possible to elect, on an asset by
asset basis, for the rebasing not apply. The rebasing is not
extended to trustees or assets owned by companies.
The result of this may be that it is appropriate for an
individual to claim remittance basis and pay the remittance
basis charge, if they have not already done so, to achieve
the rebasing to 2017 values. For an individual who is a
remittance basis user and has paid at least one remittance
basis charge and will fall to be deemed domiciled, the
analysis will typically be that it will be better for gains to be
deferred until 6th April 2017: in this way what would have
been a gain for 2016/17 taxable on a remittance basis will
become a gain taxed only by reference to the uplift in value
from April 2017.
The rebasing is specific to individuals who become deemed
domiciled on 6th April 2017. This creates the anomaly: a
person who will have spent fifteen years or more in the UK
as at 5th April 2017 will benefit from rebasing, however, a
person who has only spent fourteen years (who becomes
deemed domiciled on 6th April 2018), will have no such
opportunity. Likewise it cannot apply to those under 18 who
are exempt from the remittance basis user charge.
Mixed account cleansing
During the 2017/18 and 2018/19 tax year non-domiciliaries
who have been taxed on the remittance basis prior to
2017/18 (but not necessarily having paid the remittance
basis user charge) will be permitted to cleanse offshore,
mixed funds bank accounts so that income, capital gains,

offshore income gains and clean capital can be cleansed for
future use. This is extended to cash received from assets
which are sold during this period. The elements can only
be segregated if they can be tracked and evidenced for
the period during which they have been mixed. After
segregation, remittances do not have to follow the mixed
fund ordering rules, which gives the opportunity to identify
and create clean capital pots for future tax free remittance
to the UK.
Deemed domicile for individuals born in the UK with a
UK domicile of origin
Under general law, it is possible for an individual with a UK
domicile of origin to become non UK domiciled by forming a
domicile of choice in another state. This is created through
the formation of a permanent or indefinite intention to
reside in that other state. This domicile continues whilst the
intention to reside remains. In certain circumstances, such
an individual may resume UK residence without losing the
domicile of choice. Under the proposed rules, an individual
who was born in the UK with a UK domicile of origin will be
treated as having a UK domicile whilst they are resident in
the UK. As a consequence they will not be able to access the
remittance basis, benefit from either the CGT rebasing or
mixed account cleansing and the excluded property rules for
IHT purposes will not be available.
For the purposes of IHT only, there will be a temporary
period of grace allowed before IHT will extend to worldwide
assets. The nature of this period of grace will be applied only
if the individual concerned had been UK resident for at least
one of the two preceding tax years. This is so that returning
deemed UK domiciliaries do not have to re-write their wills if
they are only in the UK for a short period of time.
Any trusts established whilst a UK born individual had a
foreign domicile of choice will lose its excluded property
status whilst that individual is UK resident. This creates
a significant trap for the unwary as the assets of the
trust might form part of their estate on death under the
reservation of benefit rules if they (or their spouse) have not
been excluded from benefitting from the trust.
Except where the 15 out of 20 years UK residence rule
applies, this UK domicile status will apply only when the
individual is UK resident: loss of UK residency (where the
domicile of choice still exists) will allow the deeming of UK
domicile status to fall away with effect from the point at
which UK residency is lost.
Individuals with a UK domicile of origin, who were born in
the UK and who have achieved a non UK domicile of choice,
can fall into the following groups:
1.

Individuals who are currently UK resident consideration needs to be given to non UK sources of
income, capital gains, wills and wealth, together with
any non UK resident trusts of which they are settlors.
The consequences of continued residence post 5th
April 2017 needs to be considered.

2.

Individuals who are currently non UK resident but
are considering spending time in the UK - it will be
important for such individuals to understand the
operation of the UK statutory residence test and its
application from year to year and if it is considered
possible or likely that the individual will become UK
resident, consideration needs to be given as above
to non UK sources of income, capital gains, wills and
wealth.

Extension of IHT to UK residential property
Under the current IHT rules, non-domiciled individuals
are only liable to UK IHT on property situated in the UK
(and similarly non resident trusts set up by non domiciled
individuals only suffer IHT on UK situated property).
As a consequence of these rules, it has been common for
non-UK domiciled individuals to hold UK residential property
via an offshore structure. Structures include UK property
being owned through a non UK incorporated company
that may be either directly owned by the non- domiciled
individual or more typically a non UK trust (the use of a
company to own property being termed ‘enveloping’).
The proposal is to remove the shares in offshore “close
companies” and partnerships where they derive their
value from UK residential property from the definition
of excluded property such that from 6th April 2017 the
value of all UK residential property is within the charge
to IHT. Where the offshore entity holds assets other than
UK residential property, the value of those assets will not
be within the charge to IHT. As shares rather than the
underlying assets are being valued, it is the IHT value of
the shares that is subject to IHT rather than the property.
This will have particular bearing where the individual has a
minority shareholding.
The introduction of this IHT provision essentially places an
enveloped UK residential property, not being let to third
parties and worth more than £500,000 in a worse position
than such property directly owned by an individual or a
trust because of the Annual Tax on Enveloped Dwellings
provisions (“ATED”). ATED was introduced principally to
create a deterrent against the use of enveloping for the
purposes of Stamp Duty Land Tax (“SDLT”) avoidance and
the IHT advantages of such structures. In many cases, these
ownership structures have continued to be used in the face
of the ATED charge because of the IHT benefit, which will
be lost from 6th April 2017. Unfortunately relief is not being
introduced to provide assistance in mitigating the potential
tax charges on de-enveloping.
When looking at the value of property for IHT purposes,
it is generally permitted to deduct from the value debts
that relate to the property, for example a mortgage
secured against the property. The proposals envisage that
where there is debt within an entity it will be deducted
proportionately from each of the assets owned by the
company. In a change to the original proposals, such a

deduction will be also be available for connected party loans
taken out to acquire such property.
However, such loans taken out to purchase, enhance or
maintain UK residential property by close companies,
partnerships or trustees, or collateral pledged for such
a purpose will be within the charge to IHT. This effects
existing arrangements as well as those post 5 April 2017.
Following the sale of close company shares or partnership
interests which would have been within the scope of
the new IHT rules, or repayment of a lender’s loan, the
consideration received (or anything which represents it) will
continue to be subject to IHT for a two year period following
the sale or repayment.
As a result of the changes it is not entirely unsurprising
that the provisions will be bolstered by a targeted anti
avoidance rule that will seek to allow arrangements that are
wholly or mainly put in place for the purposes of avoiding or
mitigating a charge to IHT on UK residential property, to be
ignored.
Looked at from a commercial perspective, these rules
create the situation where from a UK taxation viewpoint,
the ownership of UK enveloped residential property carries
with it disadvantages that would not apply to any other
form of investment (UK or overseas).
Where the property remains in the structure and the settlor
occupies the property, or is a discretionary beneficiary of
the trust, then in addition to IHT charges on the trust, it
is likely that there will also be a “gift with reservation of
benefit” such that the property remains in the estate of
the settlor for IHT purposes. This could expose the settlor’s
estate to UK IHT even if the settlor is non domiciled and has
never been UK resident.
Where such structures are in place, consideration needs
to be given between now and 5th April 2017 to mitigate
exposure to IHT.
Where a UK residential property is held within a non UK
company under the new rules, there will be inherent
difficulties with regard to the collection of IHT liabilities
arising as a result of these changes. The draft legislation
will not however be extending the liability to directors,
limiting it to individual shareholders and where appropriate
trustees. HMRC will have the power to block the sale of
property where IHT is outstanding,
Offshore Trusts
Non-domiciliaries will still be able to shelter their non-UK
assets from IHT provided they transfer the assets into trust
before they become deemed domiciled.
As part of the consequences of the deemed domicile rules,
protection is to be introduced for trusts established
where the assets were settled by non domiciled individuals
(other than it would seem UK born/UK domicile of origin

cases) prior to their becoming deemed domiciled for both
existing and future trusts to ensure income and gains
realised and retained within the trust will not be taxed, even
after the settlor and/or beneficiaries are deemed domiciled
under the new test.
Trusts will lose their protection if income or property is
added by the settlor after he is deemed domiciled and this
must be avoided.
Assuming that protection is not lost:
•

•

•

•

•

•

The draft legislation did not include a section on IT.
Based on the consultations so far, broadly foreign
source income will not be assessable on the settlor
as it arises within the trust. A tax charge will arise on
distributions or benefits received.
Where a benefit is not taxable on the recipient by virtue
of non-residence or the ability to claim the remittance
basis then the settlor will be taxable where the benefit
is received by a close family member of the settlor
which includes spouse, cohabitee and minor children
but not minor grandchildren. UK source trust income
will be assessable on the settlor as it arises
Foreign source income arising to a company within the
Transfer of Assets Abroad tax code will not be taxable
on the settlor as it arises provided that the company
pays out dividends to the trust. UK source income is
assessable on the settlor as it arises.
For CGT capital payments made to ‘close family’ of the
settlor will be treated as made to a UK resident settlor
where in the year of payment the family member is
either non-UK resident, or the remittance basis applies
and the payment is not remitted to the UK. Where this
applies the settlor is entitled to reclaim the tax paid
from either the relevant beneficiary or the trust.
Capital payments to a non-resident individual made on
or after 6 April 2017 will not reduce the pool of trust
capital gains which will remain available to be matched
against benefits received by or capital payments made
to UK resident beneficiaries. This rule will however be
overridden where the trust is being wound up by means
of capital distributions to both UK and non-UK resident
beneficiaries.
Any payments from a trust made to non-residents
or remittance basis users who hold the money for a
period of time before giving or lending it back to a
beneficiary in the UK will be taxed on the UK resident
beneficiary if the payment is made to the UK resident
beneficiary within three years of the payment made
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by the trustees. This three year rule is extended where
“arrangements” are in place. These rules apply where
the onward payment is made post 5 April 2017.
Business Investment Relief
Business Investment Relief is in place to protect from
a charge to IT or CGT on the remittance basis where a
remittance is made for the purposes of investing in a UK
business. The policy objectives of the relief are clear and
easy to understand.
A remittance basis user can bring funds into the UK without
triggering a tax charge where the taxpayer uses those funds
to make an investment in the form of loans or shares in an
unquoted trading company (including AIM listed companies)
which is either UK resident or which trades in the UK
through a UK permanent establishment (PE).
For Business Investment Relief to apply:
•
•
•

The funds must be invested within 45 days of being
brought into the UK.
Where the investment is sold or otherwise realised, the
proceeds must be removed from the UK or reinvested
in another qualifying investment within 45 days.
Where the conditions for relief are no longer satisfied,
the investment must be sold and the proceeds removed
from the UK or reinvested in another qualifying asset
within 90 days.

There is also no tax charge for an individual who brings
assets into the UK to be sold in the UK, provided:
•
•

The taxpayer receives the entire proceeds of sale by the
first anniversary of 5th January following the tax year in
which the property is sold, and
Takes the sale proceeds offshore within 45 days of
receipt.

The new rules will:
•
•
•
•

add a new trading/stakeholder hybrid company to the
qualifying list of target companies;
extend the start-up period for a company which is
carrying on a commercial trade or is preparing to do so
from the current 2 years to 5 years;
re-define when an investor receives a benefit directly or
indirectly from the target company;
extend the definition of a qualifying investment to
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•

•

make it available on the acquisition of existing shares
as well as on the acquisition of new shares in qualifying
target companies;
clarify the position on corporate partners. The changes
make clear that a company which is a partner in a
partnership is not to be regarded as carrying on the
trade of the partnership, meaning that unless the
target company is carrying on a commercial trade in its
own right, it will not qualify for BIR; and
the grace period for a potentially chargeable event will
enable any income or gains to remain in a company for
a period of up to 2 years after the date upon which the
investor becomes aware that the target company has
become non-operational.

2.
3.
4.

manual rebasing ahead of becoming deemed domicile
to uplift the base cost.
Cleansing mixed funds to create a clean pool of capital.
Gifting overseas assets before becoming deemed
domiciled.
For returning former UK domiciliaries, pre-entry tax
planning and revisions to existing wills.

Contact us
For further information on the reforms to the taxation of
non-domiciled individuals please contact your local office.

General overview
The legislation is still in draft but there is enough for
planning to be considered ahead of the final legislation.
Ahead of the 5 April 2017 consideration should be given to:
1.
2.
3.
4.
5.
6.

Delaying capital disposals to take advantage of rebasing
the value of overseas assets to market value at 6 April
2017.
De-enveloping UK residential property and considering
other IHT mitigation strategies.
Setting up an excluded property trust to assist with
IHT mitigation and also to avoid attribution of overseas
source income of overseas companies.
Tax efficient investments such as an offshore
investment “wrapper”.
Ceasing to be UK resident.
Offshore trusts making distributions and realising gains
pre-6 April 2017 where there are un-matched capital
payments to non-UK resident beneficiaries.

In addition other planning can include:
1.

Where the rebasing option is not available consider a
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